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PART I8

Article 2 of the Labor Law no. 4857 (“Labor Law”) lists the elements of the
principal employer - subcontractor relationship, outlines the limits of the
parties’ liabilities within the scope of this relationship, and then regulates
the cases of collusion in the principal employer - subcontractor relation-
ship.

Asil isveren-alt isveren iliskisinin unsurlar1 4857 sayih is Kanunu (“Is Kanu-
nu”) m. 2’de sayilmakta, taraflarin bu iliski kapsamindaki sorumluluklarimim
siirlar: cizilmekte ve ardindan asil isveren-alt isveren iliskisinde muvazaa
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halleri diizenlenmektedir.
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I.INTRODUCTION

In a legally established principal employer
- subcontractor relationship, the principal
employer is liable for the obligations arising
from the Labor Law and other relevant leg-
islation, the employment agreements be-
tween the parties or the collective bargain-
ing agreement to which the subcontractor
is a party, together with the subcontractor,
to the subcontractor’'s employees, benefi-
ciaries (heirs of the employees, etc.) and the
Social Security Institution (“SSI”).

The Labor Law regulates the principal em-
ployer-subcontractor relationship, which
allows an employer to receive assistance
from another employer and its employees.
The Labor Law also regulates the conse-
quences of the principal employer-sub-
contractor relationship and the liabilities
imposed on the parties to this relationship.
Pursuant to Article 2 of the Labor Law, an
employer may assign, limited to a part of the
main work, work requiring specialization
due to the necessity of the business and
work and technological reasons, or auxilia-
ry task related to the production of goods
or services carried out in the workplace, to
another employer who will employ its em-
ployees exclusively within the boundaries
of the workplace of the principal employer

I. GiRiS

Hukuka uygun kurulan bir asiligveren-alt is-
veren iligkisinde asil isveren, is Kanunu ve
ilgili diger mevzuattan, taraflarin aralarin-
daki is s6zlesmelerinden veya alt isverenin
taraf bulundugu toplu is sd6zlesmesinden
kaynaklanan yukamlaluklerden alt isveren
ile birlikte alt isverenin iscilerine, hak sahip-
lerine (iscinin mirasgilari vb.) ve Sosyal Gu-
venlik Kurumu’na ("SGK") karsi sorumludur.

is Kanunu’nda asil isveren-alt isveren iligkisi
duzenlenerek isverenin, baska bir isveren
ve buisvereniniscilerinden yardim almasina
olanak saglanmistir. Ayrica, is Kanunu’nda
asil isveren-alt isveren iligkisinin sonugclari
ve bu iligkinin taraflarina yukledigi sorumlu-
luklar da duzenlenmektedir. is Kanunu m. 2
uyarinca bir igveren, asil isin bir bolumu ile
sinirli olmak Uzere isletmenin ve isin geregi
ile teknolojik nedenlerle uzmanlik gerekti-
ren isleri veya igyerinde yuruttagu mal veya
hizmet uretimine iliskin yardimci isleri, ilgili
isler kapsaminda gorevlendirecegi isgileri-
ni manhasiran asil igsverenin isyeri sinirlar
icerisinde ve asiligverenden alacagiislerde
calistiracak baska bir igverene verebilir.

Bu kapsamda, alt isverenlerin, kendi is¢i-
lerine, hak sahiplerine (is¢ilerin mirascilari
vb.) ve SGK'ya karsI borglarini 6deyeme-

and within the scope of the work to be ob-
tained from the principal employer.

In this context, in the event that subcon-
tractors fail to pay their debts to their own
employees, beneficiaries (heirs of the em-
ployees, etc.) and the SS|, the principal em-
ployers and subcontractors are held jointly
liable for these debts. In this study, the prin-
cipal employer-subcontractor relationship,
the nature of this relationship, the cases of
joint liability between the parties and the
status of the recourse relationship between
the parties according to the validity of the
established principal employer-subcontrac-
tor relationship will be discussed.

II. DEFINITION AND
ELEMENTS OF THE
PRINCIPAL EMPLOY-
ER-SUBCONTRACTOR
RELATIONSHIP

Article 2/6 of the Labor Law defines the
principal employer-subcontractor relation-
ship as follows: “The connection between
the subcontractor who undertakes to carry
out work in auxiliary tasks related to the pro-
duction of goods and services or in a certain
section of the main activity due to operational
requirements or for reasons of technological

\' .
\,

mesi halinde, asil isverenler ile alt isveren-
ler s6z konusu bor¢lardan birlikte sorumlu
tutulmuslardir. Bu calismada, asilisveren-alt
isveren iliskisine, bu iliskinin niteligine, taraf-
lar arasindaki birlikte sorumluluk hallerine
ve kurulmus olan asilisveren-altisvereniilis-
kisinin gecerliligine gore taraflar arasindaki
rdcu iliskisinin durumuna deginilecektir.

I1. ASIL iSVEREN-ALT iS-
VEREN ILiSKIiSIiNIN TA-
NIMI VE UNSURLARI

is Kanunu m. 2/6'da asil igveren-alt isveren
iliskisi “Bir igsverenden, isyerinde yurattaga
mal veya hizmet Uretimine iliskin yardimci
islerinde veya asil isin bir bolumunde islet-
menin ve isin gerediile teknolojik nedenlerle
uzmanlik gerektiren islerde is alan ve bu is
icin gdrevlendirdidi is¢ilerini sadece bu is-
yerinde aldigi iste ¢aligtiran diger isveren ile
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expertise in the establishment of the main em-
ployer (the principal employer) and who en-
gages employees recruited for this purpose
exclusively in the establishment of the main
employer is called “the principal employ-
er-subcontractor relationship”. The principal
employer shall be jointly liable with the sub-
contractor for the obligations ensuing from
this Labor Act, from employment contracts
ofsubcontractor's employees or from the col-
lective agreement to which the subcontractor
has been signatory™’.

A. Elements of the Principal
Employer-Subcontractor Re-
lationship

When the definition in the Labor Law is ex-
amined, it is understood that in the principal
employer-subcontractor relationship, the
principal employer may contract with anoth-
er employer to employ its employees in “a
part of the main work” or in “auxiliary works”
related to the production of goods or ser-
vices carried out in the workplace in works
that require specialization due to the neces-
sity of the business and work and techno-
logical reasons, and that this employer may
employ its employees exclusively in the work
to be performed in this workplace.

Pursuant to Article 2/6 of the Labor Law, the
conditions for the establishment of a lawful
principal employer-subcontractor relation-
ship can be listed as follows; (i) there are two
employers, namely the principal employer
and the subcontractor (ii) the work to be sub-
contracted to the subcontractor within the
scope of the relationship is question must
be within the scope of goods and services
produced at the workplace, (iii) the work
subcontracted to the subcontractor must be
“a part of the main work that requires spe-
cialization due to the necessity of the busi-
ness and work and technological reasons”
or “auxiliary work”, (iv) the subcontractor’s
employees must work within the boundar-
ies of the principal employer’'s workplace,
and (v) the subcontractor’'s employees must
be working exclusively in the work received
from the principal employer and are dedicat-
ed to this work?.

1. Presence of Two Employers

First of all, in order to establish a lawful prin-
cipal employer-subcontractor relationship,
both parties in the relationship in question
must be qualified as employers. In the event

is aldigiisveren arasinda kurulan iligkiye asil
isveren-alt isveren iliskisi denir.”" seklinde
tanimlanmaktadir.

A. Asil isveren-Alt isveren
iliskisinin Unsurlari

is Kanunu’ndaki tanim incelendiginde, asil
isveren-alt isveren iliskisinde asil igsverenin;
isletmenin ve isin geregi ile teknolojik ne-
denlerle uzmanlik gerektiren islerde “asil
isin bir bolumunde” ya da igyerinde yu-
rattagua mal veya hizmet tretimine iligkin
“yardimci islerde” iscilerini calistirmak i¢in
baska birigverenle anlasilabilecegi ve bu is-
verenin igcilerini manhasiran bu isyerinde
alacag iste calistirabilecegi anlami ortaya
citkmaktadir.

is Kanunu m. 2/6 kapsaminda hukuka uy-
gun bir asil ve altigveren iliskisinin kurulabil-
mesi igin 6ngoralen kosullar su sekilde sira-
lanabilir; (i) alt isveren ve asil isveren olmak
Uzere ikiisverenin bulunmasi, (i) s6z konusu
iliski kapsaminda alt isverene verilecek igin
isyerinde uretilen mal ve hizmet kapsamin-
da olmasi, (iii) alt isverene verilen isin, “asil
isin, isletmenin ve isin geregi ile teknolojik
nedenlerle uzmanlik gerektiren bir bolumu”
veya “yardimcl is” niteliginde olmasi, (iv) alt
isveren iscilerinin asil igsverene ait igyerinin
sinirlari igerisinde galismasi ve (v) alt isve-
renin isgilerinin munhasiran asilisverenden
alinan iste bu ise 6zgulenmis olarak ¢alistyor
olmasidir2.

1. iki isverenin Bulunmasi

Oncelikle hukuka uygun bir asil isveren-alt
isveren iliskisinin kurulabilmesi icin s6z
konusu iliskide iki tarafin da igveren niteli-
gini haiz olmasi gerekmektedir. Taraflardan

that one of the parties does not have this
qualification, the relationship in question will
be deemed not to have been established?.

What is important in the principal employ-
er-subcontractor relationship is not how the
contract is characterized by the parties, but
whether it contains the elements of the defini-
tionin the Labor Law*. Accordingly, although
there is no agency relationship between the
parties in the principal employer-subcontrac-
tor relationship, the relationship between the
parties is based on contracts such as work,
transportation, lease, service procurement
contracts®. The important factor of this point
is that the subcontractor performs the works
that it performs within the scope of the rela-
tionship with the principal employer on its
own behalf, on its own account and with its
own employees®.

Article 3 of the Subcontracting Regulation
("Subcontracting Regulation”) published
in the Official Gazette dated 27.09.2008
and numbered 27010 defines the concepts
of principal employer and subcontractor.
According to Article 3/1 (¢) of the Subcon-
tracting Regulation, the principal employer
is defined as “the real or legal person or insti-
tutions and organizations without legal per-
sonality who employ workers in the primary
work and who assigns auxiliary works related
to the production of goods or services in the
workplace or works requiring expertise for
technological reasons due to the necessity of
the business and work in a part of the primary
work to the otheremployer” and according to
Article 3/1 (a) of the Subcontracting Regula-
tion, the subcontractor is defined as “a real
orlegal person or non-legal entities or institu-
tions and organizations without legal person-
ality who employs the workers assigned for
this work only in this workplace, who receives
work from an employer in auxiliary works re-
lated to the production of goods or services
carried out in the workplace or in a part of the
main work that requires specialization due to
the necessity of the business and work and
technological reasons”.

In addition, as clearly stated in Article 4/1 (a)
of the Subcontracting Regulation, the work
assigned to another employer must also
involve the employees of the employer, i.e.
the principal employer’. On the other hand,
if it is seen that the employer has completely
transferred the main work to another employ-
er and only the employees of the employer
who has received the work are working in
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herhangi birinin bu niteligi tagsimamasi du-
rumunda, s6z konusu iligki kurulmamis sa-
yilacaktirs.

Asil isveren-alt isveren iliskisinde dnemli
olan so6zlesmenin taraflarca nasil nitelendi-
rildigi degil, is Kanunu’ndaki tanimin unsur-
larini icerip icermedigidir‘. Buna gore asil
isveren-alt isveren iliskisinde taraflarin ara-
sinda vekalet iliskisi bulunmamakla birlikte,
taraflarin arasindaki iligki; eser, tasima, kira,
hizmet alim sozlesmesi gibi s6zlesmelere
dayanmaktadir®. Bu noktada 6nemli olan
husus alt igverenin, asil isveren ile aralarin-
daki iliski kapsaminda yerine getirdigi isleri,
kendiadina, kendi hesabina ve kendiiscileri
ile yerine getiriyor olmasidir®.

27.09.2008 tarihli ve 27010 sayili Resmi
Gazete'de yayimlanan Alt isverenlik Yonet-
meligi (“Alt isverenlik Yénetmeligi”) m. 3
asil isveren ve alt isveren kavramlarini ta-
nimlamaktadir. Alt isverenlik Yonetmeligi
m. 3/1 (¢) bendinde asil isveren; “isyerinde
yuaruttugu mal veya hizmet dretimine iliskin
yardimci igleri veya asil isin bir bélumunde
isletmenin ve isin geredi ile teknolojik ne-
denlerle uzmanlik gerektiren igleri diger isve-
rene veren, asil iste kendisi de is¢i calistiran
gercek veya tuzel kigiyi yahut tazel kisiligi ol-
mayan kurum ve kuruluslar” ve Alt isverenlik
Yonetmeligi m. 3/1 (a) bendinde alt isveren
de; “Birisverenden, isyerinde yurttulen mal
veya hizmet dretimine iliskin yardimci isler-
deveyaasilisin bir bélumunde isletmenin ve
isin gerediile teknolojik nedenlerle uzmanlik
gerektirenislerde is alan, bu is icin gérevlen-
dirdigi iscilerini sadece bu isyerinde aldigi
iste calistiran gercek veya tlizel kisiyi yahut
tuzel kisiligi olmayan kurum ve kuruluglar”
seklinde tanimlanmaktadir.

Ayrica, Alt isverenlik Yonetmeligi m. 4/1
(a) bendinde de aclkca ifade edildigi Gze-
re baska bir isverene verilen iste, isi veren
isverenin, yani asil igsverenin, iscilerinin de
calismasi gerekmektedir’. Buna karsilik is-
veren tarafindan asil isin buttnayle baska
bir isverene devredildigi ve sadece isi alan
isverenin iscilerinin o iste calistigi fakat isi
veren isverenin iscilerinin o iste calismadigi
goruluyor ise asil igveren-alt isveren iligkisi-
nin varligindan s6z edilemeyecektir.
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that work, but the employees of the employ-
er who is given the work are not working in
that work, it cannot be mentioned that the
existence of the principal employer-subcon-
tractor relationship.

2. Being a Part of the Main Work

2. Asil isin Bir Bolumii veya Yar-

or Auxiliary Work

In the Labor Law, “a part of the main work
that requires specialization due to the neces-
sity of the business and work and technolog-
icalreasons” or “auxiliary works” are listed as
works that can be subcontracted. The defini-
tions in the Subcontracting Regulation may
be instructive in determining which works
in a workplace are subcontracted to anoth-
er employer and when a principal employ-
er-subcontractor relationship is established.
Article 3/1 (c) of the Subcontracting Reg-
ulation defines the main work as “the work
that constitutes the basis of the production of
goods or services”, and Article 3/1 (g) of the
Subcontracting Regulation defines the aux-
iliary work as “the work that is related to the
production of goods or services carried out
in the workplace, but is not directly included
in the production organization, is not a com-
pulsory element of production, but continues
as long as the main work continues and is de-
pendent on the main work”.

At this point, it should not be forgotten that
the additional condition for the transfer of a
part of the main work to a subcontractor is
that it requires specialization due to the ne-
cessity of the business and work and tech-
nological reasons®. From this point of view,
the relationship established by the employer
who assigns the work to another employer
that exceeds a part of the main work or does
not qualify as auxiliary work will not be con-
sidered within the scope of the principal em-
ployer-subcontractor relationship.

a. A Principle of That the Work to
be Subcontracted to Subcontrac-
tor is Auxiliary Work

If the work given by the principal employer to
the subcontractor is auxiliary work, this work
must be within the scope of the goods and
services produced in the workplace. If the
principal employer contracts with another
employer for a work that is outside the scope
of the production of goods and services in
the workplace, the principal employer-sub-
contractor relationship is not established.
However, the work to be subcontracted to

dimci is Olmasi

is Kanunu’nda “asil isin, isletmenin ve isin
geregi ile teknolojik nedenlerle uzmanlik
gerektiren bir bolumu” veya “yardimciigler”
alt isverene verilebilecek isler olarak sayil-
maktadir. Bir igsyerinde hangi isler bagka bir
isverene verildigi takdirde asilisveren-alt is-
veren iligkisinin kurulduguna iligkin olarak
Alt isverenlik Yonetmeligi'ndeki tanimlar yol
gosterici olabilir. Alt isverenlik Yonetmeligi
m. 3/1 (c) bendinde asilis; “Mal veya hizmet
uretiminin esasini olusturan is”, Alt isveren-
lik Yonetmeligi m. 3/1 (§) bendinde yar-
dimci is ise; “Isyerinde yurttilen mal veya
hizmet uretimine iliskin olmakla beraber
dogrudan uretim organizasyonu icerisinde
yer almayan, dretimin zorunlu bir unsuru
olmayan ancak asil is devam ettikce devam
eden ve asil ise bagimli olan is” olarak ta-
nimlanmaktadir.

Bu noktada, asil isin bir bolumuanun alt isve-
rene devrine iliskin ek kosulun isletmenin ve
isin geregiile teknolojik nedenlerle uzmanlik
gerektirmesi oldugu unutulmamalidir®. Bun-
dan hareketle, asil isin bir bolumunu asan
veyahut yardimci ig niteligine girmeyen isleri
baska bir isverene veren isverenin kurdugu
iliski, asilisveren-altisveren iliskisi kapsamin-
da sayilmayacaktir.

a. Alt isverene Verilen isin Yardim-
ci is Olmasi

Asil isveren tarafindan alt isverene verilen
is yardimci is oldugu takdirde bu isin, isye-
rinde Uretilen mal ve hizmetler kapsaminda
bulunmasi gerekir. Asil isveren, isyerindeki
mal ve hizmet Uretiminin kapsami disinda
kalan bir is icin bagka bir isveren ile anlastigi
halde, asilisveren-alt isveren iliskisi kurulma-
mis olur. Ancak alt isverene verilecek olan i,
isyerinde yuruttlen mal ve hizmet Uretimiyle
dogrudan baglantili bir is olabilecegi gibi,

the subcontractor may be directly related to
the production of goods and services carried
out in the workplace, or indirectly within this
scope®. Otherwise, works that are completely
outside the production of goods and services
in the workplace cannot be subcontracted.

Contrary to the condition that the work to be
subcontracted is a work that requires special-
ization due to the necessity of the business
and work and technological reasons, if the
work to be subcontracted has the nature
of auxiliary work, the auxiliary work can be
subcontracted without the need to seek any
other qualification. The subcontracting of
services such as security, cleaning, catering,
etc. by the employer to another employer
constitutes the most typical examples of the
subcontracting of auxiliary work by the prin-
cipal employer to the subcontractor.

b. A Principle of That the Work to
be Subcontracted to Subcontrac-
tor is A Part of Main Work

If the work to be subcontracted is a part of
the main work, this work must be a work that
requires specialization due to the necessity
of the business and work and technological
reasons. As a matter of fact, this additional
condition is a condition of validity in order
to be able to speak of a principal employ-
er-subcontractor relationship established in
accordance with the law'". The purpose of
this provision is to prevent employers from
arbitrarily dividing the main work to subcon-
tractors’2.

ASIL ISVEREN-ALT iSVEREN iLISKISINDE
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dolayli olarak da bu kapsamda bulunuyor
olmasi mumkundur®. Aksi halde isyerindeki
mal ve hizmet Uretiminin tamamiyla disinda
kalan igler, alt isverene verilemeyecektir.

Asil igin alt igverene verilmesinde aranilan
isletmenin ve isin geregi ile teknolojik ne-
denlerle uzmanlik gerektiren bir is olmasi
kosulunun aksine, altisverene verilecek olan
is, yardimci is niteligini haiz ise baska bir ni-
telik aramaya gerek kalmaksizin yardimci is
alt isverene verilebilecektir'. igsyerine iliskin
guvenlik, temizlik, yeme-icme gibi hizmetle-
rin isveren tarafindan bir baska isverene gor-
durulmesi, asiligveren tarafindan alt isverene
yardimct is mahiyetindeki iglerin verilmesinin
en tipik orneklerini teskil etmektedir.

b. Alt isverene Verilen isin Asil
isin Bir B6lumi Olmasi

Alt isverene verilecek olan is, asil isin bir bo-
lumU oldugu takdirde buis, isletmenin ve isin
geregiile teknolojik nedenlerle uzmanlik ge-
rektiren bir is olmalidir. Nitekim alt isverene
verilecek olan asil islerin bir bélumunde bu
ek kosul, hukuka uygun olarak kurulmus bir
asiligveren-altigveren iliskisinden s6z edebil-
mek icin gecerlilik sartidir™. Bu duzenleme-
nin getirilmesindeki amac ise isverenlerin asil
isi keyfi olarak bolerek alt isverenlere verme-
sinin engellenmesidir'2.
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3. Working in the Workplace of

3. Asil isverenin igyeri Sinirlarinda

the Principal Employer

In establishing a principal employer and
subcontractor relationship, the subcontrac-
tor’'s employees must work at the principal
employer’s workplace. In this circumstance,
for example, if the sub-employer, who re-
ceives work from the main employer, out-
sources the work to its employees as sub-
contracted production in its own workplace,
the principal employer and subcontractor
relationship will not be formed’s.

What is meant by the expression “work
performed at the workplace” here is that
the work belongs to that workplace. For ex-
ample, in the event that the employer, who

also performs distribution work in any field,
assigns this work to another employer, it
would be wrong to conclude that the prin-
cipal employer-subcontractor relationship
has not been established, since it is not pos-
sible to perform distribution work within the
boundaries of the workplace™. Even in this
case, if the exclusivity condition explained
below is met, it can be stated that a princi-
pal employer and subcontractor relation-
ship has been founded. In fact, that there
are decisions of the Supreme Court that
provide flexibility by using the concept of
“work organization” instead of the concept
of “workplace boundaries”".

alismasi

Asil isveren-alt isveren iliskisinin kurulabil-
mesi i¢in alt isveren iscilerinin asil isverenin
isyerinde calismalar gerekmektedir. Bu du-
rumda, ornegin asil isverenden is alan alt is-
verenin isi, iscilerine kendisine ait isyerinde
fason uretim olarak gérdurmesi halinde ise
asil isveren-alt isveren iligkisi kurulmayacak-
tir's,

Burada “igyerinde yurutulen is” kavrami ile
kastedilen isin o isyerine ait olmasidir. Orne-
gin herhangi bir alanda dagitim isi de yap-
makta olan isverenin bu isi baska bir isverene
vermesi durumunda, dagitim iglerinin igyeri
sinirlari dahilinde yapilmasi mumkun olmadi-

gindan hareketle asilisveren-altisveren iligki-
sinin kurulmadigi sonucuna varmak yanlis bir
¢tkarimda bulunmak olacaktir™. Bu durumda
dahi asagida izah edilen 6zguleme (munha-
sirlik) kosulu saglaniyor ise, asilisveren-alt is-
veren iligkisinin kuruldugu soylenebilecektir.
Ayrica Yargitay'in “isyeri sinirlan” kavrami di-
sinda “is organizasyonu” kavramini kullana-
rak konuya iliskin esneklik sagladigi kararlan
bulunmaktadir™.

4. Exclusivit

The important point of the principal employ-
er and subcontractor relation is that certain
employees work at the workplace which be-
long to principal employer. In other words,
the personnel allocated by the subcontractor
for the receipt from the principle employer
must work entirely at the principalemployer’s
workplace. The existence of a principal em-
ployer-subcontractor relationship cannot be
mentioned, if the employees are employed to
other workplaces at the same time®.

I1l. LIABILITY OF THE
PRIMARY EMPLOYER

A. Legal Responsibility

Under Atrticle 2 of the Labor Law, the respon-
sibility of the principal employer is restricted
to the labor receivables of the subcontrac-
tor's employees™. Also, in cases where
the principal employer and subcontractor
relationship is established in accordance
with the law, unlike the responsibility of the
subcontractor, the liability of the principal
employer is limited to civil liability and the
principal employer does not have criminal
or administrative responsibility®. The sub-
contractor has a joint civil, criminal and ad-
ministrative liability.

B. Absolute and Strict Liabil-
ity

The legislator has not required an additional
fault condition for the principal employer’s,
legislator has held the principal employer
liable only for the existence of the principal
employer subcontractor relationship estab-
lished in accordance with the law. However,
the principal employer’s right of recourse
against the sub-employer in the event that
the sub-employer pays the labor receivables
of the sub-employer’s workers separates this
situation from an actual case of strict respon-
sibility®.

C. The Joint Liability

The subcontractor who fails to fulfill its re-
sponsibilities towards its own employees, in
this case, makes the main employer liable to-
gether with it as required by law, as a matter

ASIL ISVEREN-ALT iSVEREN iLISKISINDE
ASIL I$VERENIN SORUMLULUGU

4. Ozgileme (Miinhasirlik)

Asilisveren-alt isveren iliskisinde dGnemliolan
belirliiscilerin asil isverene ait isyerine 6zgu-
lenmis olarak ¢alisiyor olmalaridir. Diger bir
deyisle, altisveren tarafindan asilisverenden
alinanisicin gorevlendirilenisgilerin, manha-
siran asil isverenin igyerinde galisiyor olma-
lan gerekmektedir. Bu isciler ayni zamanda
baska isyerlerinde gorevlendiriliyorlarsa asil
isveren-alt isveren iligkisinin varligindan s6z
edilemeyecektir®.

I11. ASIL iSVERENIN SO-
RUMLULUGU

A. Hukuki Bir Sorumluluk
Olmasi

is Kanunu m. 2 kapsaminda asil isverenin
sorumlulugu, alt igverenin iscilerinin isgilik
alacaklanyla sinirlandirilmigtir. Ayrica, asil
isveren-alt igveren iliskisinin hukuka uygun
bir sekilde kuruldugu durumlarda, alt isve-
renin sorumlulugunun aksine asil isverenin
sorumlulugu hukuki sorumlulukla sinirliolup
asil isverenin cezai veya idari sorumlulugu
bulunmamaktadir'®. Alt isverenin ise hukuki,
cezai ve idari sorumlulugu bir arada bulun-
maktadir.

B. Mutlak ve Kusursuz Bir So-
rumluluk Olmasi

Kanun koyucu asil isvereni yalnizca hukuka
uygun olarak kurulan asil isveren- alt igsveren
iliskisinin varligi nedeniyle sorumlu tutarak
asil isverenin sorumlulugunun gundeme
gelmesi noktasinda ek bir kusur sarti arama-
migtir. Ancak, asiligverenin, alt isverenin isci-
lerinin is¢ilik alacaklarini 6dedigi takdirde alt
isverene karsi bulunan rtcu hakki bu duru-
mu gercgek bir kusursuz sorumluluk halinden
ayirmaktadir®.

C. Muteselsil Bir Sorumluluk
Olmasi

Kendiiscileri karsisinda sorumluluklarini yeri-
ne getirmeyen altisveren, bu durumda asilis-
vereni de kendisi ile birlikte kanun geregi so-
rumlu kilmaktadir. Nitekim taraflar arasindaki
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of fact, it is stated without any doubt in the
decisions of the Supreme Court and in the
doctrine that the liability in the relationship
between the members joint liability?°.

D. No Independent Account-
ability

Although the parties are jointly liable for the
labor receivables of the subcontractor's em-
ployees, the responsibility of the principal
employer depends on the liability of the sub-
contractor at same point. In other terms, with
a view to the parties to be jointly liable in the
relationship in question, the subcontractor
must first be liable?'. Because of this reason,
in cases where there is no responsibility of
the subcontractor, the responsibility of the
principal employer cannot be mentioned. For
example, if the subcontractor workers do not
have any receivables from the subcontractor,
the workers will not be able to demand pay-
ment of their claims from the subcontractor,
and as a natural consequence, they will not
be able to make such a demand to the main
employer.

IV. JOINT LIABILITY IN
THE PRINCIPAL EMPLOY-
ER SUBCONTRACTOR
RELATIONSHIP

A. Scope of Joint Liability

The last clause of Article 2/6 of the Labor
Law regulates liability in the principal em-
ployer and subcontractor relationship. The
purpose of this regulation is to ensure the
interests of workers and protect workers
who are in a weaker position compared to
employers. The joint liability mentioned in
the relevant provision is of an absolute man-
datory nature as it concerns public order,
and itis not possible for the parties to agree
to eliminate this responsibility by contract?2.
Pursuant to the last sentence of Article 2/6
of the Labor Law; “The principal employer
shall be jointly liable with the subcontractor
for the obligations ensuing from this Labor
Act, from employment contracts of sub-
contractor’s employees or from the collec-
tive agreement to which the subcontractor
has been signatory.”. “Joint liability” in the
wording of the Labor Law is joint and sever-
al liability. Another reason for the principal
employer to be held liable along with the

iliskideki sorumlulugun, birlikte sorumluluk
oldugu Yargitay kararlarinda ve doktrinde
herhangi bir supheye yer verilmeksizin ifade
edilmektedir?.

D. Bagimsiz Bir Sorumluluk
Olmamasi

Her ne kadar taraflarin, alt isveren iscilerinin
iscilik alacaklari bakimindan birlikte sorum-
lulugu bulunsa da asil isverenin sorumlulu-
gu bir noktada alt isverenin sorumluluguna
bagli bulunmaktadir. Diger bir deyisle, s6z
konusu iliskide taraflarin birlikte sorumlulu-
gunun bulunuyor olmasi i¢in 6ncelikle alt
isverenin sorumlulugunun bulunuyor olmasi
aranmaktadir?’. Bu nedenden 6turu alt isve-
renin sorumlulugu bulunmayan hallerde, asil
isverenin sorumlulugundan bahsedilemez.
Ornegin alt isveren iscilerinin alt isveren-
den herhangi bir alacaklarinin bulunmadigi
taktirde isgiler alt isverenden alacaklarinin
o6denmesi talebinde bulunamayacaklarin-
dan bunun dogal sonucu olarak asil isvere-
ne de boyle bir talep yoneltemeyeceklerdir.

IV. ASIL iSVEREN-ALT is-
VEREN iLiSKiSINDE BiR-
LIKTE SORUMLULUK

A. Miiteselsil Sorumlulugun
Kapsami

is Kanunu m. 2/6'nin son cumlesinde asil
isveren-alt isveren iligkisinde sorumluluk
duzenlenmektedir. Bu duzenlemenin amaci
iscilerin yararinin gozetilmesi ve igverenlere
kiyasla gucsuz konumda bulunan iscilerin
korunmasidir. ilgili hukumde bahsedilen
birlikte sorumluluk hali kamu duzenini ilgi-
lendirdiginden mutlak emredici niteliktedir
ve taraflarin anlasarak sézlesme ile bu so-
rumlulugu ortadan kaldirmalar mamkun
degildir2. is Kanunu m. 2/6 son cumlesi
uyarinca; “Bu iliskide asil isveren, alt isve-
renin iscilerine karsi o isyeri ile ilgili olarak
bu Kanundan, is s6zlesmesinden veya alt
isverenin taraf oldugu toplu is s6zlesmesin-
den dodgan yukumlultklerinden alt isveren
ile birlikte sorumludur”. is Kanunu lafzinda
gecen “birlikte sorumluluk” hali mateselsil
sorumluluktur. Asil igverenin alt isveren ile
birlikte sorumlu tutulmak istenmesinin bir
diger nedeni de s6z konusu isin ifasindan
isverenlerin birlikte fayda saglamalandir?.

subcontractor is that the employers benefit
together from the performance of the work
in question?3,

In addition, since the Labor Law classifies
the joint liability of the principal employer
and the subcontractor by stating that the
issues that require joint liability may arise
from the Labor Law, the employment con-
tract or the collective labor agreement to
which the subcontractor is a party, the prin-
cipal employer will not be held responsible
for the obligations arising from any contract
or act other than those listed in the Labor
Law?4 At this stage, it should be noted that
the principal employer does not have any
responsibility towards the subcontractor.
The liability of the principal employer is
limited only against the employees of the
subcontractor.

1. Joint Liability in Terms of The

ASIL ISVEREN-ALT ISVEREN ILISKISINDE
ASIL ISVERENIN SORUMLULUGU

Buna ek olarak is Kanunu’nda birlikte sorum-
lulugu gerektirecek hususlarin; is Kanunu, is
sOzlesmesi veya alt igverenin taraf oldugu
toplu is s6zlesmesinden kaynaklanabilece-
gi ifade edilerek asil isverenin alt isveren ile
birlikte sorumlulugu sinirlandirldigindan, is
Kanunu’'nda sayilan bu haller diginda her-
hangi bir sézlesme ya da fiilden kaynaklanan
yukamluluklerden asil isveren sorumlu tutu-
lamayacaktir?®. Bu noktada unutulmamasi
gereken asiligverenin altigverenin kendisine
karsi herhangi bir sorumlulugu bulunmadi-
gidir. Asil igverenin sorumlulugu yalnizca alt
isverenin iscilerine karsi sinirli olarak duzen-
lenmistir.

1. Alacaklarin Kaynagi Bakimin-

Source of Receivables

The principal employer is liable together
with the subcontractor for the wages, over-
time works, weekends, national holidays
and general holidays, annual leave, bonus-
es, food allowances, travel allowances, sev-
erance, notice, bad faith and reinstatement
compensation, insurance premiums of the
workers, compensation arising from work
accidents, recourse claims of the Social Se-
curity Institution (SSI) and similar claims of
the workers employed by the subcontractor.
In this context, subcontractor’s employees,
right holder (heirs of the employee, etc.)
and SSI can apply to either one of them in
terms of the entire receivable for the collec-
tion of receivables, or they may apply to the
principal employer and subcontractor col-
lectively. When the worker of the subcon-
tractor collects their receivables from one of
the parties, they cannot claim from the other
party again?.

As can be seen from the wording “obliga-
tions arising from the collective labor agree-
ment to which the subcontractor is a party”
in Article 2/6 of the Labor Law, liability aris-
ing from collective labor agreements is only
applicable to collective labor agreements to
which the subcontractor is a party. On the
other hand, the subcontractor’s employees
cannot benefit from the provisions of the
collective labor agreement to which the
principal employer is a party, if the principal
employer is a party to the collective labor
agreement and the subcontractor is not?.

dan Miteselsil Sorumluluk

Asil igveren, alt isverene verdigi islerde alt
isverenin calistirdigi iscilerin ucret, fazla
calisma, hafta tatili, ulusal bayram ve genel
tatil, yillik izin, ikramiye, yemek yardimi, yol
yardimi, kidem, ihbar, kota niyet ve ise iade
karari sonucu ise baslatmama tazminatlari
gibiiscilik alacaklari ile iscilerin sigorta prim-
leri, is kazasl nedeniyle dogacak tazminatlar,
SGK'nin rucu talepleri ve benzerlerinden asil
isverenle birlikte sorumludur. Bu kapsamda
alt isverenin iscisi, hak sahipleri (isginin mi-
rascilar vb.) ve SGK, alacaklarin tahsili igin
alacagin tamami bakimindan ikisinden biri-
ne basvurabilecegi gibi asil isverene ve alt
isverene birlikte de basvurabileceklerdir. Alt
isveren iscileri, alacaklarini taraflardan birin-
dentahsil ettiginde ise, diger tarafa tekrar bir
talepte bulunamayacaktir?.

is Kanunu m. 2/6'daki “alt isverenin taraf oldu-
du toplu is sézlesmesinden dogan yukumlu-
lukler” ifadesinden anlasilacagi Gzere toplu
is sozlesmesinden kaynakli sorumluluk hali
ise, yalnizca alt isverenin tarafi bulundugu
toplu is s6zlesmeleri bakimindan gecerlidir.
Buna karsilik, asil isveren toplu is s6zlesme-
sine taraf iken alt isveren taraf degilse alt is-
veren iscileri, asilisverenin taraf oldugu toplu
is sozlesmesindeki hukamlerden yararlana-
mazlar®.
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2. Joint Liability in Terms of Du-

2. Sure Bakimindan Muteselsil

ration

In order for the principal employer to be
able liable for the claims of the subcontrac-
tor'semployees regarding labor receivables,
the receivable claimed by the subcontrac-
tor's employee must have arisen during the
continuation of the principal employer and
subcontractor relationship. The principal
employer cannot be held liable for the re-
ceivables before the principal employer and
subcontractor relationship arises or after the
said relationship is terminated. Therefore,
the principal employer is not responsible for
the notice pay occur after the termination of
the principal employer subcontractor rela-
tionship between the parties. The principal
employer may be held liable only for the pe-
riod during which the employee worked in its
own workplace in terms of severance pay?.

Finally, subcontracted workers are entitled to
claim their unpaid or underpaid wage receiv-
ables that come about during the period in
which they were employed by the principal
employer from the subcontractor and/ or the
main employer within five years from the date
of such employment, and the statute of lim-
itations for SSI's receivables for unpaid or un-
derpaid SSI premiums of workers is ten years
from the beginning of the calendar year fol-
lowing the end of the payment period.

3. Joint and Several Liability in

Sorumluluk

Asil isverenin, alt isveren iscilerinin isgilik
alacaklarina iligkin taleplerinden sorumlu
olabilmesi icin, alt isveren iscisi tarafindan
talep edilen alacagin asiligveren-alt isveren
iliskisinin devami sirasinda dogmus olmasi
gerekmektedir. Asil isveren-alt isveren ilis-
kisi dogmadan 6nce veya s6z konusu iliski
sona erdikten sonraki alacaklardan asiligve-
ren sorumlu tutulamaz. Bu nedenle taraflar
arasindaki asil igsveren-alt isveren iligkisinin
sona ermesinin ardindan dogmus olan inbar
tazminatindan asil isverenin sorumlulugu
bulunmaz. Kidem tazminati agisindan ise
asiligveren, iscinin yalnizca kendi isyerinde
calistigi donem ile sinirli olacak sekilde so-
rumlu tutulabilir?.

Sonolarak, altisvereniscileri asilisverenden
alinan iste calistiklari donemde dogmus
ama kendilerine 6denmemis ya da eksik
6denmis Ucret alacaklarini, s6z konusu ca-
lismalari yaptiklari tarihten itibaren bes yil
icinde alt isverenden ve/ veya asil isveren-
den talep edebilecek olup SGK’'nin isgilerin
6denmemis ya da eksik 6denmis olan SGK
primlerine iliskin alacaklari bakimindan za-
man asimi ise 6deme suresi sona erdikten
sonraki takvim yilinin basindan itibaren on
yildir.

3. is Guvencesi Bakimindan Mite-

Terms of Occupational Safety

Article 18 of the Labor Law contains regula-
tions on job security. Pursuant to the relevant
provision, the conditions for job security are
that the employee has at least six months
of seniority, there are at least thirty employ-
ees in the workplace, these employees are
working under indefinite-term employment
contracts and the employee is not the em-
ployer’s representative, and in this case, the
termination of the employment contract will
be possibly by the employer only in the pres-
ence of a valid reason.

The number of employees of the main em-
ployer is not included in the condition of
“having thirty or more employees”, which is
one of the conditions imposed by the Labor
Law in order to benefit from the job security
provisions. Within the scope of this regula-
tion, only the number of employees of the
subcontractor must be at least thirty. In addi-
tion, even if the employee has worked for the

selsil Sorumluluk

is Kanunu m. 18'de is glvencesine iliskin du-
zenlemeler yer almaktadir. ilgili hukam uya-
rinca is guvencesinin kosullari; is¢inin en az
alti aylik kidemi olmasi, isyerinde en az otuz
iscinin bulunmasi, bu iscilerin belirsiz sureli
is sozlesmeleri ile ¢calisiyor olmasi ve isginin
isveren vekili olmamasi olup bu durumda is
sozlesmesinin feshiigveren tarafindan ancak
gecerli bir sebebin varligi halinde mamkun
olacaktir.

is guvencesi hukumlerinden faydalanabil-
mek i¢in is Kanunu uyarinca getirilen kosul-
lardan biri olan “otuz veya daha fazla is¢inin
bulunmasi” kosuluna asil isverenin isci sayI-
si dahil edilmez. Bu duzenleme kapsaminda
yalnizca alt isverenin iscilerinin sayisinin en
az otuz olmasi gerekmektedir. Ayrica asil is-
verenin yaninda daha énce ¢alismis olsa bile
is¢i agisindan bu sure is givencesinden ya-
rarlanabilmek agisindan aranilan en az alti ay-
lik kidem hesabinda dikkate alinmayacaktir?.

principal employer before, this duration will
not be taken into account in the calculation
of at least six months of seniority required to
benefit from job security?.

The distinction between reinstatement law-
suits filed by employees who benefit from
job security provisions against the principal
employer and the subcontractor will differ
depending on whether the relationship in
question was established in accordance
with the law. In a legally constituted princi-
pal employer-subcontractor relationship, it is
not possible to file a lawsuit only against the
principal employer, and the reinstatement
lawsuit must be filed against both subcon-
tractor and the principal employer together
or only against the subcontractor. However,
in this case, the reinstatement obligation will
be on the subcontractor and there will be
no reinstatement obligation on the principal
employer. Yet, even though it does not have
the obligation to reinstate the employee, the
principal employer will be responsible to-
gether with subcontractor for the payment of
the idle time wage and/or the compensation
for non-reinstatement, which will be ordered
to be paid by the Court as a result of the rein-
statement decision?.

On the contrary, if the established principal
employer subcontractor relationship is collu-
sive, the reinstatement lawsuit must be filed
against the principal employer, since it will
be decided to dismiss the lawsuit in terms of
hostility if the reinstatement lawsuit is filed
against the subcontractor®.

ASIL ISVEREN-ALT iSVEREN iLISKISINDE
ASIL I$VERENIN SORUMLULUGU

is guvencesi hukumlerinden yararlanan is-
ciler tarafindan agilacak olan ise iade dava-
larinin asilisverene mi yoksa alt isverene mi
acilacagi hususunda gidilecek olan ayrim;
s0z konusu iliskinin hukuka uygun olarak
kurulup kurulmadigina gore farklilik arz ede-
cektir. Hukuka uygun olarak kurulmus olan
asil isveren-alt isveren iliskisinde yalnizca
asiligverene karsi dava a¢ilmasi mumkun ol-
mayIp ise iade davasinin alt isveren ve asil is-
verenin her ikisine karsi birlikte ya da yalniz-
ca altisverene karsi acilmasi gerekmektedir.
Fakat bu durumda ise iade yakumlulugu alt
isveren Uzerinde olacak ve asil isveren Uze-
rinde herhangi bir ise iade yukamlulagu bu-
lunmayacaktir. Ancak her ne kadar ise iade
yukumlalugu kendisinde bulunmasa da ise
iade karari verilmesi neticesinde mahkeme-
ce ddenmesine hukmedilecek bosta gegen
sUre Ucreti ve/ veya ise baglatmama tazmina-
tinin 6denmesi noktasinda asil isveren, alt
isveren ile birlikte sorumlu olacaktir?.

Buna karsilik kurulmus olan asil isveren-alt
isveren iliskisi muvazaali ise, ise iade davasi
alt isverene karsi acildigi takdirde husumet
yonunden davanin reddine karar verilece-
ginden, bu durumda ise iade davasinin asil
isverene karsi acilmasi gerekmektedir®.
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4. An Agreement Contrary to
Joint and Several Liability

In the event that the parties make an agree-
ment to the contrary of joint and several lia-
bility, this agreement shall be binding only in
their internal relationship and shall have no
effect on the claims of the workers, their ben-
eficiaries (heirs of the employee, etc.) and/ or
the SSI. The workers, the beneficiaries (heirs
of the employee, etc.) and the SSI may also
apply to the main employer to collect their
receivables, even if the contract between the
parties stipulates that the main employer will
not be liable for the workers to be employed
by the subcontractor within the scope of the
service to be provided by subcontractor. Pro-
vided that there is no agreement between
the parties to the contrary, the principal em-
ployer may have recourse to subcontractor
for all payments that it may have to make to
the employees, their beneficiaries (heirs of
the employee, etc.) and the SSI.

V. COLLUSIVE RELA-
TIONSHIP BETWEEN
PRINCIPAL EMPLOYER
AND SUBCONTRACTOR

A. Right to Recourse of the
Principal Employer

If the sub-employer’s workers’ labor receiv-
ables are paid by the principal employer,
the issue of whether the principal employer
can recourse the amount of which he paid to
the sub-contractor or if it can recourse, how
much of this amount can be recourse varies
according to whether there is collusion in the
relationship established between the parties.

1. Recourse in Cases Where the

4. Muteselsil Sorumlulugun Aksi
Yénlinde Bir Anlasma Yapilmasi

Taraflarin muteselsil sorumlulugun aksi yo-
nunde bir anlagsma yapmalari halinde bu an-
lasma, sadece kendi aralarindaki ic iliskide
baglayiciolacak ve iscilerin, hak sahiplerinin
(isgilerin mirascilari vb.) ve/ veya SGK'nin ta-
lepleri Uzerinde etki yaratmayacaktir. Taraflar
arasindaki sézlesmede, alt isverenin verece-
gi hizmet kapsaminda calistiracagi iscilere
kars! asil isverenin sorumlu olmayacagina
dair duzenlemeler yer alsa dahi, isciler, hak
sahipleri (iscilerin mirascilari vb.) ve SGK ala-
caklarini tahsil etmek amaciyla asil isverene
de basgvurabilecektir. Taraflarin arasinda aksi
yonde bir anlasma bulunmamasi kosuluyla,
asilisveren, iscilere, hak sahiplerine (iscilerin
mirascilari vb.) ve SGK'ya yapmak zorunda
kalabilecedi 6demelerin tamamiigin alt igve-
rene rucu edebilecektir.

V. MUVAZAALI ASIL iS-
VEREN-ALT iSVEREN
iLisKisi

A. Asil isverenin Riicu Hakki

Asil isveren tarafindan alt isveren iscilerinin
iscilik alacaklar 6dendigi takdirde, asil is-
verenin 6demeyi gerceklestirdigi miktar alt
isverene rucu edip edemeyecegi veya ricu
edebilecek ise bu miktarin ne kadarlik bir kis-
mini ricu edebilecegi konusu taraflar arasin-
da kurulmus olan iliskide muvazaa bulunup
bulunmadigina gore farklilik arz etmektedir.

1. Asil isveren-Alt isveren iliskisi-

Principal Employer-Subcontrac-

nin Hukuka Uygun Oldugu Du-

tor Relationship is Lawful

Since contract law will be taken into consider-
ationin the relationship established between
the parties, the provisions of the contract will
take precedence in disputes that may arise.
The amount of the labor receivables paid by
the principal employer that can be claimed
from the subcontractor or whether they can
be claimed from the subcontractor or not is
determined in the provisions of the contract
between the parties. As a matter of fact, this
issue is considered within the scope that the
parties may freely dispose of. If there is no

rumlarda Ricu

Taraflar arasinda kurulan iliskide 6zellikle
sozlesme hukuku dikkate alinacagindan,
ortaya cikabilecek uyusmazliklarda 6ncelikli
olarak s6zlesme hukumleri esas alinacaktir.
Asil isveren tarafindan 6denmis olan isgilik
alacaklarinin ne kadarlik bir kisminin alt isve-
renden talep edilebilecegiya da talep edilip
edilemeyece(i taraflar arasindaki sdzlesme
hukumlerinde kararlastirilir. Nitekim bu hu-
sus, taraflarin serbestce tasarrufta bulunabi-
lecekleri kapsamda degerlendirilmektedir.
Sayet taraflar arasinda s6zlesmede bu konu-

agreement between the parties on this mat-
ter, the principal employer and the subcon-
tractor shall be deemed to be equally liable
pursuant to Article 167 of the Turkish Code of
Obligations numbered 6098 (“TCO")3".

2. Recourse in Cases Where the

Principal Employer-Subcontrac-
tor Relationship is Collusive

In a 2015 Supreme Court decision, it was
determined that the sub-employer cannot
relieve itself of responsibility under the prin-
ciple that “one cannot rely on one’s own col-
lusion,” despite the opinions of those who
contend that the subcontractor's employees
should be treated as the principal employer’s
employees from the beginning when the re-
lationship between the principal employer
and subcontractor is established in a collu-
sive manner?,

‘\*

In this respect, both the principal employer
and the apparent subcontractor should be
held jointly liable for the labor receivables
of the subcontractor’'s employees. In cases
where the principal employer-subcontractor
relationship is collusive, the employee, who
is not obliged to be informed about the valid-
ity of the relationship between the employers
or to investigate this situation, should not be
affected by the recourse relationship in ques-
tion, and should continue to have the right
to apply to both employers in terms of their
receivables®3.

ASIL ISVEREN-ALT ISVEREN ILISKISINDE
ASIL ISVERENIN SORUMLULUGU

da duzenleme bulunmuyor ise Turk Borglar
Kanunu (“TBK") m. 167 uyarinca asilisveren
ve alt igveren esit sorumlu kabul edilecek-
lerdir®",

2. Asil isveren-Alt isveren iliskisi-
nin Muvazaali Oldugu Durumlar-
da Ricu

Asil isveren-alt isveren iliskisi muvazaali
olarak kuruldugunda alt igveren isgileri en
basindan beri asil isverenin is¢isi sayilaca-
gindan, bu durumda sorumlulugun alt isve-
rene ait olmadigi goértusunde olanlar bulun-
maktaysa da 2015 yilinda Yargitay tarafindan
verilmis olan bir kararda “kisi kendi muvaza-
asina dayanamaz” prensibi ile alt isverenin
sorumluluktan kurtulamayacagi sonucuna
varilmigtirs?,

Bu dogrultuda gerek asil isveren gerekse
gorunurdeki altigveren, altigveren isgilerinin
iscilik alacaklari bakimindan birlikte sorum-
lu tutulmalidir. Asil isveren-alt isveren iligki-
sinin muvazaall oldugu durumda isverenler
arasindaki iliskinin gecerliligi konusunda
bilgi sahibi olma ya da bu durumu arastirma
mecburiyeti bulunmayan isci, s6z konusu
rdcu iliskisinden etkilenmemeli, alacaklari
acisindan her iki isverene de basvurma hak-
kina sahip olmaya devam etmelidir®:.
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VI. CONCLUSION

The principal employer-subcontractor rela-
tionship is established in accordance with
the law in cases requiring specialization due
to the necessity of the business and work
and technological reasons, in a part of the
main work or in auxiliary works related to
the production of goods and services in the
workplace, where the employer has agreed
with another employer and this employ-
er employs its own employees within the
boundaries of the workplace of the princi-
pal employer, provided that this employer is
exclusively dedicated to the work assigned
by the principal employer.

In this instance, the Labor Law also impos-
es responsibilities on the principal employ-
er. These responsibilities come into play for
the principal employer who benefits from
the performance of the work in order to pro-
tect the workers in the event that the wag-
es and other rights of the subcontractor’s
workers cannot be paid. The joint liability of
the principal employer and the subcontrac-
tor arises from the obligations arising from
the Labor Law, the employment contract or
the collective labor agreement to which the
subcontractor is a party. As a requirement of
this joint and several liability, the subcontrac-
tor's employees may apply separately to the
principal employer and the subcontractor, or
they may apply to both of them. On the other
side, the principal employer is not respon-
sible for the receivables of the subcontrac-
tor's employees that have arisen before the
subcontracting did not commence or that
arose after the termination of the principal
employer-subcontractor relationship. The
principal employer is held liable only for the
receivables that arose during its own period.

F

VI. SONUC

Asil isveren-alt isveren iliskisi, isletmenin ve
isin geredi ile teknolojik nedenlerle uzman-
lik gerektiren durumlarda asil isin bir bolu-
munde ya da isyerindeki mal ve hizmet Ure-
timine dair yardimci islerde, isverenin baska
bir igveren ile anlastigi halde, bu isverenin
munhasiran asil isveren tarafindan verilen
islere 6zgulenme sartiyla kendi iscilerini asil
isverene ait isyerinin sinirlar icerisinde ca-
listirdigi durumda hukuka uygun bir sekilde
kurulmus olur.

is Kanunu bu durumda asil igsverene de so-
rumluluklar getirmektedir. Bu sorumluluklar
alt isverenin iscilerinin Gcretlerinin ve diger
haklarinin 6denememesi ihtimalinde iscile-
ri koruyabilmek adina, isin ifasindan yarar
saglayan asil isveren acisindan devreye gi-
rer. Asil igverenin alt igveren ile birlikte s6z
konusu iligki kapsaminda sorumlulugu, is
Kanunu, is sdzlesmesi ya da alt isverenin ta-
raf oldugu toplu is s6zlesmesinden dogan
yukamluluklerinden kaynaklanir. Bu mute-
selsil sorumluluk halinin geregi olarak, alt is-
veren iscileri, asil igveren ve alt isverene ayri
ayri basvurabilecekleri gibi her ikisine birden
de basvurabilirler. Buna karsilik, alt isverenlik
baslamamigken dogmus olan veya asil isve-
ren-alt isveren iliskisi sonlandiktan sonra
ortaya c¢ikan alt isveren iscilerinin alacakla-
rindan asilisveren sorumlu degildir. Asiligve-
ren yalnizca kendi doneminde ortaya ¢ikmis
olan alacaklardan sorumlu tutulmustur.

Asil isveren, alt isveren iscilerinin iscilik ala-
caklarini 6dedigi takdirde, gerceklestirdigi
bu 6demelere karsi sahip oldugu alt isve-
renden rucu hakki, asil igveren-alt isveren
iliskisinin muvazaali olarak kurulup kurul-
madigina gore degismektedir. Eger asil is-

If the principal employer pays the labor re-
ceivables of the subcontractor’'s employees,
the right to recourse against the subcontrac-
tor for these payments varies depending on
whether the principal employer-subcontrac-
tor relationship is established in collusion or
not. If the principal employer-subcontractor
relationship can be stated to have been
established in accordance with the law,
the principal employer will have the right
to fully recourse the payment made to the
subcontractor. If it is determined that a collu-
sive relationship between principal employ-
er-subcontractor has been established, the
subcontractor will be held liable for the re-
ceivables of the subcontractor’'s employees
together with the principal employer, since
the subcontractor’s employees will be con-
sidered as the employees of the principal
employer from the very beginning.
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